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Court for the District of Columbia and were convicted of violations of 
2113 (a)iand 22 D. C. Code 2901. The Trial Court allowed 
petitions for leave to appeal in forma pauperis. This Court has jurisdic- 


tion over the appeal by virtue of 28 U.S.C. §1291. 


STATEMENT OF FACTS 

This is an appeal from a conviction for taking the property of a bank 
and bank robbery pursuant to 18 U.S.C. §2113 (a) and 22 D. C. Code 2901. 
The jurisdiction of this Court is founded on 28 U.S.C. §1291. 

On the afternoon of November 15, 1968, Mr. Raymond Cyrus, a 
runner for the National Bank of Washington, was robbed of six bank bags 
(total value $60.00) shortly after leaving the Nichols Avenue Branch of the 

According tothe testimony of Mr. Cyrus, two men approached him 
from behind as he was getting into a car and demanded the six bank bags 
which he had taken from the bank. (T. 27-28) He handed the six bag'’s to 
the two men and was instructed to drive off. The two men took the bags 
and ran across the street to a waiting car and got into the back seat, one 


on either side. (T.51,84) Joseph T. Squirwell, a guard employed by the 


bank, was alerted to the robbery and fired several shots at the fleeing men. 


(T. 83-84) Several persons identified the car and testified that there were 


men in the car, one driving and the other a passenger in the 


59, 84, 85, 117, 141) 


As the car sped away, a police squad car, stopped at jthe corner of 


pg pa <= An 5 = AS 7 | : 
Nichols Avenue and V Street, fell in behind the robbers’ car as it passed. 


116) A high speed chase ensued, (T. 116-120, 139-141) Atno 


during the chase did the police lose sight of the car. (T. 117-118, 


141) The chase ended at 8th and G Sireeits, S. E. Six Bank bags 
were removed from the floor of the car and were identified as those taken 
from the bank’s runner. (T. 122, 143, 157, 180) 

At trial, the police officers involved in the chase identified the 
three defendants as being passengers in the car. Appellant Allen was 
identified as the person in the right front seat of the car while defendants 
Jones and Keys were identified as the passengers in the right and left rear 
seats. (T. 121, 143, 157, 180) : 

The three defendants were found guilty of taking the property ofa 
bank and bank robbery. On June 27, 1969, defendants were sentenced to 
ten years and three to ten years respectively on these two counts, the 


sentences to run concurrently. It is from these convictions that this appeal 


is taken, 


rPATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 


Annotated, Title 18, Section 2 (b): 


uses an act to be done which if directly 
performed by him or another would be an offense against the 


1< 
United States, is punisha le: a principal. 


, section 


Whoever, by force and violence, or by intimidation, takes, 
or attempts to take, from the person or presence of another 
any property or money or any other thing of value belonging 
to, or in the care, custody, control, management, or posses- 
sion of, any bank, or any savings and loan association; or 


Whoever enters or attempts to enter any bank, or any savings 
and toan association, or any building used in whole or in part as 
: a2 savings and loan association, with intent to com- 
ank, or in such savings and loan association, or 
building, or part thereof, so used, any felony affecting such bank 
or such savings and loan association and in violation of any 
statute of the United States, or any larceny-- 


Shall be fined not more than $5,000 or imprisoned not more than 
twenty years, or both. 


United States Code Annotated, Title 18, Section 2113 (f): 
used in this section the term ‘‘bank’’ means any member 
of the Federal Reserve System, and any bank, banking 
ciation, trust company, savings bank, or other banking 
tution organized or operating under the laws of the United, 
es, and any bank the deposits of which are insured by the 
Federal Deposit Insurance Corporation. 


District of Columbia Code, Title 22, Section 2901: 


Whoever by force or violence, whether against resistance or 
tealthy seizure or snatching, or by putting in fear, shall take 
rom the person or immediate actual possession of another any- 

ing of value, is guilty of robbery, and any person convicted 

eof shall suffer imprisonment for not less than six months 
nor more than 15 years. 


Amendment V 


tion of the United States: 


No person shall be held to answer for a capital, or otherwise 


infamous crime, unless on a presentment or indictment lof a 
Grand Jury, except in cases arising jn the land or navaliiorces, 
or in the Militia, when in actual service in time of War or public 
danger; nor shall any person subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himseli, nor be de- 


prived of life, Uberty, or property, without due process of law; 
nor shall private property be taken for public use, without just 


ane 


compensation, 


Amendment VI 


rich 


In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which 
district shall have been previously ascertained by lew, and to be 


rans 


informed of the nature and cause of the accusation; to be confronted 


with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the assistance of 


counsel for his defense. 


MENT OF POINTS 


The Allen Char n in this case violates the 5th 


and Sth Amendments of 


the Constitution because it did not conform to the 


Petied 


charge approved in Allen 


it should not have been given before the jury retired to deliberate. 


ment’s evidence to prove that the National Bank 
ederally insured bank was presented without a 


n violation of the ‘‘best evidence’’ rule. 


¢ appellant Alien’s Motion for a Judgment of 


the Trial Court committed reversible error because the evidence 


VAS 


legally insufficient to warrant submission to the jury of the case 


an aider and abettor. 


SUMMARY OF ARGUN ENT. 


SUMMARY 


I 
By giving an Allen Charge which omits a vital portion of the instruc- 
spproved by the Supreme Court, the appellants were denied rights 
tusranteed by the Sth and 6th Amendments of the Constitution. The 
instructed the jury that it was their right to 
return no verdict at all if they could not conscientiously do So. By 
ting to the jurors at the very outset of their deliberation that 
minority jurors should surrender their view in deference tb the majority, 
appellants were denied a verdict by 2 fair and impartial Bea causing 2 
Geniel of due process. : 


anf 


The Trial Judge erred in giving the Allen Charge before the jury 


retired to deliberate. By doing so the Trial Court improperly interfered 


with the jury’s deliberation for the sake of having a unanimous verdict. 


Til : 
In this case the Government’s evidence to prove that the National Bank 
of Washington was a federally insured bank was presented without a proper 
foundation. There is no evidence in the record to indicate that the 


Government’s witness was the custodian of the records of the bank, including 


the certificate of insurance, and the jury would have to speculate that the 


to introduce int 


© evidence the certificate of 


cated copy thereof. As a result, the Government 


The Governmen 


not present 


that this appellant did any act which would assist 


principals in their criminal activity. 


Without such evidence, it was 


yee 


for the Trial Judge to submit the issue to the jury. 
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ARGUMENT 


The Trial Court’s Allen Charge omitted a vital portion of the 
instruction as ee approved by the Supreme Couri, there- 
by denying the appellants of rights guaranteed by the Fifth and 
Sixth Amendments of the Constitution. | 


At the conclusion of the main charge of the Court and after counsel 
ed they had no objection to the instructions which | had been given 
the Court added the following instruction: 


“Ladies and gentlemen, your verdict must be the 
considered judgment of the jurors. In order for you 
to return a verdict, it is necessary that the jury agree 
asa body. Each juror must agree on the verdict, | 
Your verdict must be unanimous. 


‘‘Although the verdict must be the verdict of each 
individual juror and not a mere acquiescence in the 
conclusions of your fellows, you should examine the 
question submitted with candor and proper regard and 
deference of the opinions of each other. You should 
listen to each other’s arguments with a disposition to 
be convinced, 


“If much the larger number of jurors are for 
conviction, the dissenting jurors should consider | 
carefully whether his doubt is a reasonable one when 
it makes no impression on the minds of so many jurors 
equally honest, equally intelligent with him-or herself, 
If, on the other hand, the majority are for acquittal, 
the minority ought to ask themselves and carefully con- 
sider whether they might not reasonably doubt the | 
correctness of their judgment if it is not concurred in 
by the majority.’’ (Supp. T. 42-43) 


The appellants contend that this instruction has béen so altered 


as to deny them the rights guaranteed by the 5th and 6th Amendments of 


the Constitution. The guarantees to due process of law and trial by a fair 
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and impartial jury include the right of defendants to have a jury disagree 
and return no verdict at all. United States v. Fioravanti, 412 F.2d 407 416 
ir. 1969) 

Although the instruction in this case is substantially similar 

to the charge given in Allen v. United States, 164 U.S. 491 (1896), itis 
The Trial Court failed to admonish the 

jury (as was done in the Allen case) ‘‘that it was [your]....duty to decide 
the case if [you].... could conscientiously do so....’’ While the Court 
below properly instructed the jury that they could bring in a verdict of 
guilty or a verdict of not guilty on each count, it failed to instruct the 
jury that it was their right to return no verdict at all if they could not 
conscientiously do so, Allenv. United States, supra; United States v. 
Fioravanti, supra; United States v. Rogers, 289 F.2d 433, 435 (4th Cir. 
1961) 

The Rogers case is particularly appropriate because the lower 


court in that case gave the Allen Charge ‘‘without the ameliorating admoni- 


tion that no juror should yield his conscientious conviction.’’ United States 


v. Rogers, supra, at 434. In ruling that the defendant Rogers was en- 
titled to a new trial, Judge Haynsworth stated that 


[W]hen the moderating condition which makes 
the direction to re-examine their views per- 
missible, and desirable in many cases, is 
omitted, then the direction becomes so likely 

to be coercive, that a verdict rendered promptly 
thereafter should not be allowed to stand. 


United States v. Rogers, supra, at 437 (Emphasis 
added) 


The instant case is even stronger than Rogers because the Allen 
| 


Charge without the moderating condition was given before the jury retired 


to deliberate, ; 
There is no rule of law that states that a majority of the jury 

has better judgment than a minority. Moreover, there is no reason 

for the minority to distrust their own conscientiously formed judgment 

merely because they are the minority. Green v. United States, 309 F.2d 

852, 855 (Sth Cir, 1962) Reasoned opinions and firm convictions 


thoughtfully reached should not be abandoned by any juror. 


Suggesting to the jurors at the very outset of their deliberation 


that they should surrender their view in deference to the majority or 
concur in what, in effect, is only a majority opinion, runs afoul of the 
6th Amendment’s guarantee which requires that a fair and impartial jury 
render a unanimous, rather than a majority, verdict, Further, to 
convict defendants on the basis of a majority rather than a Eaeeces 
verdict is such a flagrant abuse of due process that this court should not 


hesitate to reverse a conviction and order a new trial. 


0 
The Trial Judge erred in giving the Allen Charge before the jury 
retired to deliberate, 

In this case, the Trial Court gave the Allen Charge prior to the 
jury’s retiring to deliberate. Appellants contend that the Allen Charge 
should not be given at this time because it tends to limit full and free dis- 
cussion by the jurors in the jury room. The Trial Court should not 
interfere with the right of the jurors to deliberate for the sake of having 
the jury return a unanimous verdict, 

In this case, the Trial Court instructed only the possible 
minority jurors to carefully consider whether their judgment was reasonable, 
No similar admonition was given to the possible majority jurors. If the 
jury, after conducting its first poll, is not unanimous, the minority, alone, 
is required to re-consider a decision it has reached. In so instructing the 
jury, the Trial Court presupposed that the conclusion of the minority was 


unreasonable and, conversely, presupposed that the majority’s view was 


reasonable simply because they were the majority. Because the majority’s 


conclusion may very well be unreasonable, the Court should have instructed 
them, as well as the minority, to consider the reasonableness of their 
judgment. Commenting on this type of reasoning, Judge Aldisert has 


Stated: 
‘To accept the validity of this reasoning is to 
assume an inherently faulty major premise: 
that the majority is right and has reached its 
preliminary inclination by appropriately inspired 
processes, and that the minority in a given group 
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possesses attributes of spurious rationality. 

But good reason does not depend upon numbers, 
A quantity of like impressions does not endow 
a conglomerate with the hallmark of sound judg- 
ment.’’ United States v. Fioravanti, supra, at | 
416, 


The instruction given by the Trial Court in this case serves to ‘‘substitute 


the coercive influence of any early polling of the jury for the give and take 
of group deliberation, a basic attribute of the jury eee --’’ United 
States v. Fioravanti, supra, at 417. ! 

To give the Allen Charge before the jury retires destroys the 
rationale for its existence. ‘‘The dynamite exploded before there was 
any reason to think that a blasting was necessary.’’ Green v. United 
States, supra, at 856. ; 

Because the Trial Court improperly interfered with the jury’s 
deliberation appellants were denied a verdict by a fair and impartial jury. 
Since they were denied due process this Court should reverse the decision 


below and order a new trial. 


-13- 
III 


The Government’s evidence to prove that the National Bank of 
Washington was a federally insured bank was presented without 
a proper foundation and in violation of the ‘‘best evidence’’ rule. 


Count I of the Indictment charged appellants with bank robbery 
in violation of Title 18, Section 2113 (a) of the United States Code. To 
prove a violation of this statutory provision, it is incumbent upon the 
Government to adduce evidence proving beyond a reasonable doubt that 
the institution’s deposits were insured by the Federal Deposit Insurance 
Corporation (FDIC).* Failure to produce such evidence requires, as a 
matter of law, a verdict of acquittal since the Government would not have 
met its burden of proof of an essential element of the offense. 


In the instant case, the only Government witness ** presented 


ES 


Besides showing that the bank was insured by the FDIC, the Government 
must also establish to the satisfaction of the jury that the taking was accom~ 
plished by force or violence or by means of intimidation and that such taking 
was done wilfully. 

see 

On cross-examination, Mr. Raymond Cyrus, the runner from whom the 
bank bags were taken, was asked whether he had knowledge that the bank 
was an insured institution. This cross-examination is reproduced below 
in its entirety: 

Q. And are you, by your own knowledge, acquainted 
that The National Bank of Washington is insured by the 
Federal Deposit Insurance Corporation? 


A. It is my understanding that it is. 


Q. I didn’t ask you for your understanding. 
Do you know, by your own knowledge, have you 
seen the certificate that insures it? : 


A. They display that on most of their stationery, on 
the front of the door, and I have no reason to believe 


Se eee 


(fn, continued) 
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to establish that the National Bank of Washington was a Serapel of the 
FDIC was Mr. Efton Dudley. On direct examination, Mr. Dudley, an 
Assistant Cashier and Assistant Manager at the branch which was robbed, 
testified as follows: : 
Q. Sir, do you know whether The National Bank 
of Washington is insured by the Federal Deposit 


Insurance Corporation? 


A. Yes, sir, itis. 


Q. Do you know the number? 


A. .2092-3, 2092-3. 
(T. 45) 


The appellants contend that this testimony is insufficient and cannot support 
a finding by the jury that the bank was a member of the FDIC. 
A review of the record clearly demonstrates the Government’s 


failure to lay a proper foundation for the testimony quoted immediately 


above. While Mr. Dudley testified that he was an Assistant Cashier and 


Assistant Manager at the time of the robbery (T. 44), the Government did 


uu 


** (continued) 


that it is not insured. 
(T.40) (Emphasis added) 


From Mr. Cyrus’ responses to counsel’s questions, it is abundantly 
apparent that this witness did not see the certificate of insurance nor did 
he have first hand knowledge to this fact. Moreover, there is no evidence 
in this record to indicate that, as one of his duties as a runner, Mr. Cyrus 
was required to be familiar with the certificate of insurance. 


From displays on the bank’s doors and stationery, Mr. Cyrus 
speculated that the bank’s deposits were insured. Because this testimony 
was speculation and opinion, the jury would be unwarranted to base a find- 
ing of an essential element of a crime on such evidence. 
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not examine this witness, even in the barest outline manner, with respect 
to the responsibilities of an assistant cashier and assistant manager. 
Mr. Dudley did not testify that he was required to be familiar with the 
certificate of insurance. Nor was it established that this witness was 
custodian of the records of the bank including the certificate of insurance, 
Compare, Ahlsted v. United States, 325 F.2d 257 (5th Cir. 1963), cert. 
denied, 377 U.S. 968 (1964). Nor was the jury told that Mr. Dudley 
ever saw or had occasion to see this document, Without a proper founda- 
tion, it was clearly impermissible for this witness to testify on the issue 
of insurance, As a consequence, the jury could only speculate that Mr. 
Dudley was an official of the bank with the responsibility of being familiar 
with the FDIC’s certificate of insurance, The jurors would have to 
speculate that he had seen the certificate or that he was custodian of the 
bank’s records. This is obviously contrary to the jury’s role as the finder 
of fact. 

Not only did the Government fail to lay a proper predicate for 
Mr. Dudley’s testimony but it also failed to introduce the ‘‘best evidence’’ 
to prove that the bank was a member of the FDIC, i.e., the certificate 
of insurance. ‘‘Under the best evidence rule the contents of an available 
written document must be proved by the introduction of the document 
itself ations it is shown that it is unavailable for some reason other than 


the serious fault of the proponent.’’ United States v. Farrington, 389 


F.2d 357, 359 (6th Cir. 1968) (Emphasis added); accord, United States 
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v, Alexander, 326 F.2d 736, 739 (4th Cir. 1964). Chief Judge Woodbury 
Succinctly stated the rationale of this rule when he said the “rule rests 
upon a policy of precision, it being considered better to present a 
document to.a court rather than incur the risk of fallibility of human 


memory....'’ Harney v. United States, 306 F.2d 523, 533 (ist Cir, 
1962), cert, denied sub nom., Lawton v. United States, 371 U.S. 911 
(1962), Since all banks are not insured by the FDIC, United States v. 
Cox, 285 F.Supp. 367, 369 (E.D. Wis. 1968), the introduction of the 
certificate of insurance into evidence is absolutely essential to prove a 
necessary element of the charged offense. : 
In the instant case, however, the only evidence on the issue of 
insurance was Mr. Dudley’s oral testimony quoted above, See p. 14 
supra. Compare United States v. Skiba, 271 F.2d 644 ( 7th Cir. 1959), 
cert. denied, 362 U.S. 924 (1960). See also, Callahan v. United States, 
367 F.2d 563 (9th Cir. 1966); United States v. Bostic, 258 F. Supp. 977 


(E.D. Pa, 1966). In the Skiba case, an assistant cashier testified that 


the Citizens State Bank of Bristol, Bristol, Indiana, operated under a 
| : 


certificate of insurance issued by the FDIC, Government Exhibit 2 was 
an original copy of the certificate. Since there was no evidence challeng- 
ing the genuineness of the certificate nor the cashier’s testimony with 
respect to the document, the court of appeals upheld the lower court’s 
denial of the defendant’s motion for judgment of acquittal. The critical 


distinction between Skiba and this case is the fact that the Government 
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in Skiba introduced the original certificate of insurance as an exhibit. 
Because the original certificate was not in evidence in this case, there 


was a ‘risk of fallibility of homan memory”’ on the part of Mr. Dudley 


and the further and more serious risk that the jury would make a finding 


based on inaccurate testimony. 

Although the “best evidence’’ is the original certificate of 
insurance, a certified copy of that document could have been used to 
establish that the bank was an insured institution. In the Bostic case, 
Chief Judge Clary specifically noted that proof of insurance “‘might be 
produced in other ways, i.e., certified copy under the seal of the 
Department ....’’ United States v. Bostic, supra, at 978. See also, 
United States v. Farrington, supra, at 359. Introduction of copies is 
certainly better evidence than the recollection of a witness, Darby v. 
United States, 132 F.2d 928, 929 (5th Cir, 1943), and avoids the hazards 
of faulty memory. In the instant case, the Government made no effort to 
introduce even a certified copy of the certificate of insurance. Reliance 
was placed solely* on Mr. Dudley’s testimony to prove an essential 
element of the offense. As part of his closing argument, Government 
counsel stated: 

Now,' with respect to the jurisdiction requirement 
in count one of the indictment, Mr. Dudley, an Officer 


in The National Bank of Washington testified that he was. 
present in the Nichols Branch of The-National Bank of 


* 


Recognizing the inherent unreliability of Mr. Cyrus’ testimony, the 
Government made no mention of it to the jury in its final argument, 


-18- 


Washington, and it was indeed insured by the Federal 


Deposit Insurance Corporation on the date in uestion 


~€posit insurance Corporation on the date in question, 
that being November 15, 1968. (Supp. T.4) (Emphasis 
added) 


It may be recalled that this testimony consisted only of a bald assertion 


that the bank was insured and citation of a number, Also, as discussed 
above, it was presented to the jury without a proper foundation having 


been laid, 
On this record, there is no justification to permit the 
Government to resort to oral testimony alone to prove the eae of 
“insurance. The Government did not represent to the trial court that the 
original certificate was lost, destroyed or otherwise unavailable, thereby 
making it impossible for it to submit the original document or a certified 
copy into evidence. See, 29 Am. Jur. 2d §453 and cases cited therein, 
Since the Government did not invoke any exception to the “best evidence’’ 
rule,* it was required to introduce the certificate of insurance ora 
certified copy thereof into evidence, Its failure to submit “eh evidence 
has resulted in insufficient proof of an essential element of the offense 
charged in count I of the Indictment, As a matter of law, therefore, the 


trial court erred in denying appellants’ Motions for Judgment of Acquittal : 


(T. 192-193; Supp. T.40-41) since the evidence in this case was incapable 


* : 
Normally the issue of insurance is handled by a stipulation, (Supp. T.40). 
However, the record reflects that no stipulation was entered into by the 
parties, thereby removing this issue from the case, ; 
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of supporting a conviction. Curley v. United States, 160 F.2d 229 
(D. C. Cir.), cert. denied, 331 U. S. 837 (1947); accord, Crawford v. 


United States, 375 F.2d 332 (D. C. Cir. 1967). When the evidence at 


trial is insufficient to warrant a verdict, this Court should reverse the 


decision below. Glasser v, United States, 315 U. S. 60, 80 (1942); 


Wigfall v. United States, 320 F.2d 220, 221 (D. C. Cir. 1956). 
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IV 


In denying appellant Allen’s Motion for a Judgment of Acquittal, 
the Trial Court committed reversible error because the evidence 
was legally insufficient to warrant submission to the jury of the 


case against him as an aider and abettor. 

The evidence against appellant Allen was legally insufficient to 
warrant submission of the case against him as an aider and abettor to 
the jury. It is submitted that denial of defendant’s Motion for a Judg- 
ment of Acquittal at the close of all evidence is reversable a Title 
18 U.S.C. §2(b) makes it possible to convict asa principal only one 
who ‘‘willfully causes an act to be done.’’ To accomplish this, the 
Government must sustain the same burden of proof as it would ina pro- 


secution against a principal. 


There are two elements in the burden of proof that the 
| 


Government must sustain to find one guilty as an aider and abettor. 

First, it must be shown that the person shares the criminal intent of the 
principal. He must have known that a crime was going to be committed 
and desired that it Sekeccommuraneas Some courts have added to this the 
requirement that the aider and abettor be present at the scene of the crime 
as in Morei v. United States, 127 F.2d 827, 831 (6th Cir. 1942), where 
the court said ‘‘,...and to constitute one an aider and abettor he must 

not only be on the ground, and by his presence aid, encourage or incite 

the principal to commit the crime, but he must share the criminal intent 


of the principal. ’’ 
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To prove criminal intent the Government could produce evidence 
of some prior conspiring between the principal and the alleged aider and 
abettor. No evidence of this kind, however, was produced at the appellant’s 
trial, It was not even established that the principals and appellant Allen 
had known one another or been together prior to the events of November 
15, 1968. 

The Government could also use circumstantial evidence to 
prove criminal intent, The fact that appellant Allen was present in the 
getaway car at the scene of the crime, the Government could say, is proof 
of criminal intent. This theory, however, is incorrect. To allow a con- 
clusion of criminal intent to flow from proof that the person was present 
at the scene assumes the ultimate conclusion, that is, that he was present 
as an aider and abettor, 

The Court of Appeals rejected this type of argument in 
Hernandez v. United States, 300 F.2d 114 (9th Cir, 1962). In this case, 
dealing with a narcotics violation, the Government sought to find criminal 
intent so that the defendant could be charged with aiding and abetting. It 
attempted to prove criminal intent by first assuming that he was an aider 
and abettor. The Court said ‘‘Again to argue that the proof of the intent 
necessary to make defendant an aider and abettor may be supplied by 
attributing possession of narcotic drugs to the defendant on the ground that 


he is an aider and abettor.... is to assume the premise which one purports 


to prove.’’ Hernandez v. United States, supra, at 123. 
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The same reasoning is applicable to this case. Proof that Bopaliant 
Allen was present at the scene of the crime as an aider and abettor would 
prove criminal intent. But, before you can say he was an aider and 
abettor you must prove he had criminal intent, I 

As a matter of human experience there are maninouette 
explanations for Allen’s presence in the car other than an intent to par- 
ticipate in the crime. He could have accepted a ride without knowledge 
of the intention of the others. His will could have been blunted by ill- 
ness, drugs: or alcohol, | 

The second element in the Government’s burden of proof is 
more important because proving its existence can also indirectly prove 
the element of criminal intent. The second element in the Government's 
burden of proof is that the appellant must have acted in suoth a way as to 
assist the principal in committing the crime. In Nye & Niss en v. 
United States, 336 U.S. 613, 619 (1949), the Supreme Court quoted a 
passage by Judge Learned Hand which rakes this point cea 

‘In order to aid and abet another to commit a crime 

it is necessary that a defendant in some sort associate 

himself with the venture, that he participate in it as in 

something that he wishes to bring about, that he seek 

by his action to make it succeed. L. Hand, J. in 


United States v. Peoni, 100 F.2d 401, 402 (CCA 2d N.Y. 
1938)” 


The Court in United States v. Honeycutt, 311 F, 2d 660 (4th Cir. 1962) 


also followed this line of reasoning by saying that to convict &@ person 
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as an aider and abettor the prosecution would have to show conduct on his 
part amounting to “counseling or other assistance. ese 

The courts, almost unanimously, have held to the position that 
some positive act must have been done by the person charged with aiding 
and abetting. In fact, the words themselves imply an active rather than 
a passive rold: ‘‘aid’’ meaning to help or support; *tabet’’ meaning to 
incite or encourage. 

This Court has recently considered the sufficiency of evidence 
requirements for a determination of aiding and abetting in overturning a 
robbery conviction where the prosecutive theory was aiding and abetting. 
Bailey v. United States, U. S. App. D. C. No. 21,428 (Mar. 7, 1969). 

If anything, the prosecution presented more evidence in Bailey to sustain 
a finding of aiding and abetting than was presented in the instant case. 

In Bailey there was evidence of prior association between the principal 
and the alleged abettor, presence of the abettor at the scene of the crime, 
and flight together. In the instant case there is no evidence of prior 
association. The presence at the scene is limited to presence in the 

car, whereas in Bailey the presence was at the immediate scene of the 
crime. The alleged abettor in Bailey fled the scene on foot with the 


actual perpetrator. This could lead more readily to an inference of 


criminal intent than in the present case where the alleged abettor was 


ee SS 


* 

Most state courts have agreed with this, saying that mere presence 
at the scene of the crime, even when coupled with guilty knowledge, is 
not enough to constitute aiding and abetting. They talk about the need 
to have some positive action on the part of the person charged with 
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: 
merely a passenger in the car used by the perpertrators for flight and 
may have had no opportunity to leave the car. 
There was no evidence presented at the trial against appellant 
Allen to suggest that the robbery was something he desired to have 
succeed--no criminal intent, Even more importantly there was no 


evidence that he did any act which would assist the principals in their 


criminal activity. Without this evidence it was improper for the Trial 


Judge to submit the issue to the jury. As Judge Friendly said in United 
| 


States v. Garguilo, 310 F.2d 249 (2nd Cir, 1962) at 254: 


‘*[T]he closeness of the issue against [appellant] 
imposed an obligation on the trial judge to in- 
struct the jury with extreme precision .... Never 
were the jurors told in plain words that mere 
presence and guilty knowledge on the part of 
[appellant] would not suffice unless they were 
also convinced beyond a reasonable doubt that 
[appellant] was doing something to forward the 
crime--that he was a participant rather than 
merely a knowing spectator:’ (Emphasis added) © 


In the,instant case, the same is true, The jury was never told 


in plain words that presence at the scene of the crime and guilty knowledge 


, 


would not suffice to find the appellant guilty as an aider and abettor. : 
Appellant Allen submits that the Trial Court committed 
reversable error in denying his Motion for Judgment of Acquittal. 


. 


* (continued) 
aiding and abetting. (e.g., Smith v, State, 179 N.E. 696; aan v. Odbur 
295 SW 734, 736; People v. mn ese N.Y.S. 603, al 


CONCLUSION 


For the foregoing reasons, it is submitted that Appellants’ 


convictions should be reversed and the case remanded to the court 


below for appropriate action. 
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ARGUMENT 


I 
Contrary to the Government’s position, the Allen-type 
instruction is an issue in this case. 

In their initial brief, Appellants argued that the Allen-type 
instruction given by the District Court as part of the general charge was 
deficient in content and when given, as here, prior to any deadlocked 
jury, was coercive and denied the Appellants the right toa decision by 
a free and independent jury. (Appellants’ Br. pp. 8-12). 

The Government answers these arguments in a foot note (Appellee’s 
Br. p. 12) citing United States v. McNeil, D. C. Cir. #22,360, decided 
October 31, 1969. United States v. McNeil, however, is not dispositive 
as the Government suggests. In that case there was no challenge to the 
content of the Allen-type instruction whereas here Appellants challenge 
the wording of the instruction. L/ 

The combination of an Allen-type charge which omits the admoni- 
tion to the jury ‘‘that it was [your]....duty to decide the case if [you].... 
could conscientiously do so....’’ and the giving of the instruction as a 
part of the general charge, as was done here, is fatally coercive. It fails 
at the threshhold to instruct the jury that it was their right to return no 


verdict at all if they could not conscientiously do so. United States v. Rogers, 


i/ The only challenge in the McNeil case was to the timing of the instruction. 


| 
289 F.2d 433 (4th Cir, 1961); United States v. Fioravanti, 412 F.2d 407 
(3rd Cir. 1969). 
By citing McNeil, the Government implies that the decision in 
Fulwood v. United States, 369 F.2d 960 (D. C. Cir. 1966) is also 
dispositive, Appellants disagree, In that case an imleneee instruction 


was given with the moderating condition, Furthermore, the Fulwood 


| 
court approved the instruction suggested by the Junior Bar Section of 


the District of Columbia Bar Association. Id at 963. That instruction 


contains the moderating condition which is lacking in this case. 
Standard Jury Instructions for the District of Columbia, Revised Edition 


(1968) p. 11. 


II 
The Government’s arguments that it proved that the National 


Bank of Washington was insured by the Federal Deposit 
Insurance Corporation lack merit. 


In their initial brief, the Appellants argued that the Government’s 
evidence to prove that the National Bank of Washington was a federally in- 
sured bank was presented without proper foundation and in violation of the 
best evidence rule. (Appellants’ Br. pp. 13-19) The Government disagrees 
with these contentions but, as will be shown below, its arguments lack 
merit. 

In its brief, the Government does not deny that Mr. Dudley’s 
responsibilities as Assistant Cashier and Assistant Manager were never put 
before the jury. Nor does the Government argue that Mr. Dudley was the 
custodian of the certificate of insurance, compare, Ahlstedtv. United States, 
325 F.2d 257 (5th Cir. 1963), cert. denied, 377 U.S. 968 (1964), or that 


he ever had occasion to see the certificate. This is understandable because 


those particular facts are simply not in the record of this case. It is a tacit 


admission on the part of the Government that a proper foundation was lacking. 
To avoid the results of such an admission, the Government argues 
that the Appellants raised no objection at trial nor cross-examined Mr. 
Dudley and, therefore, cannot now be heard on this issue. Appellants dis- 
agree, Although the Appellants have the right to cross-examine Government 


witnesses at their trial, Alford v. United States, 292 U. S. 687 (1931), they 


were under no obligation to conduct such examination. The burden was 

upon Government to adduce evidence at trial sufficient to prove beyond a 
reasonable doubt that the Appellants violated 18 U.S. C., seis (a). To 
suggest that the Appellants were required to aid the Government in establish- 


ing Mr, Dudley’s knowledge through cross-examination is inconsistent 


with that burden. 
The Government also contends in its brief (Appellee’s Br. p. 8) 
that no substantial rights of the Appellants were affected by the Government’s 


failure to lay a proper foundation. At trial (Supp. Tr. 4) and in its brief 


(Appellees Br. p. 8) the Government correctly characterizes the insurance 


requirement of §2113 (a) as a jurisdictional requirement. Appellants 
agree that the insurance requirement is a jurisdictional Deereauisite to con- 
viction under §2113 (a). However, it is elementary Ronabolseasy that an 
objection going to jurisdiction can be raised at any time during a@ proceeding. 
If the Appellants are convicted absent sufficient proof of the requisite 
jurisdictional requirement, substantial rights are indeed affected that re- 
quire cognizance by this Court. Fed. R. Crim. P.52 (b). : 5 

Turning now to the question of the best evidence rule, the Govern- 
ment argues in its brief (Appellee’s Br. pp. 6-8) that this rule is inapplicable 
because the Government’s burden is merely to demonstrate the existence of 
insurance, In their initial brief (Appellants’ Br. p. 16) Appellants noted that 


all banks are not insured by the Federal Deposit Insurance Corporation, 


citing United States v. Cox, 285 F.Sup. 367, 269 (E.D. Wisc. 1968). Since 


is the case, the Government had to prove that the National Bank of 
Washington was a federally insured institution. That fact is recorded 
in a written document, i.e., the certificate of insurance, and, therefore, 
the best evidence to prove this fact was the introduction of the certificate 
into evidence. See United States v. Alexander, 326 F.2d 736, 739 (4th 
Cir. 1964). Proof that the bank was a federally insured institution was 
vitally material to the Government’s case since failure to prove this fact 
would preclude conviction of the Appellants under 18 U. S. C. §2113 (a). 

The Government places great reliance on the Alexander case to 
support its argument against a violation of the best evidence rule. The 
same distinction which the Government made in that case is repeated here. 
In that case, the Government argued that parol testimony was admissible 
into evidence since the Government sought to demonstrate only the identity 
xr existence of a specific physical object, i.e., a check. While the 

Alexander Court did not disagree that parol testimony can be used to demon- 
strate the existence of a document, that Court did not allow parol testimony 
to prove facts contained in the check. The Court of Appeals concluded that 


the defendant was entitled to a new trial because the best evidence rule 


was violated. Id at 739-743. The Alexander decision clearly supports the 


Appellants’ contention in this case that the certificate of insurance (or at 
least a copy thereof) should have been introduced since that document con- 
tained a fact which the Government had to prove. See generally, 29 Am, Jur. 


2d 448, 


One final observation Should be made. The Government claims 


that the Callahan, Skiba and Bostic 2/ cases are inapposite, Appellants 


disagree. In those cases, unlike the case at bar, the certificate of in- 
surance or a copy thereof was introduced into evidence to prove the fact 

of insurance, Assuming arguendo the Government’s argument that it 

must only demonstrate the existence of insurance, why did the Government, 
in those cases, introduce the certificate of insurance or a cory thereof 

into evidence? Perhaps the Government will answer this question during 
oral argument. The Appellants, however, believe that the answer is 

quite evident. The Government in those cases recognized that the certificate 
of insurance was the best evidence to prove the fact that the bank was a 


federally insured institution. To require anything less would, [be to convict 


the Appellants on insufficient evidence. 


a 

2/ Callahan v, United States. 367 F.2d 563 (9th Cir. 1966); United States v. 
Skiba, 271 F.2d 644 (7th Cir. 1959), cert. denied, 362 U.S. 924 (1960); 
United States v. Bostic, 258 F, Supp. 977° (E. D. Pa. 1966) 
LP 


Ill 


The Government’s argument that Appellant Allen applied the 
wrong standard in analyzing the sufficiency of the evidence is 
without merit. 


nn 


The Government argues that Appellant Allen applies the wrong 
standard in analyzing the sufficiency of the evidence to sustain a denial of 


his motion for a Judgment of Acquittal made at trial. However, the 


that used by the Government. The Government states that ‘‘the trial 
judge must deny the motion if the trier of the fact could, not must, find 
beyond a reasonable doubt that the accused was guilty as charged. E.g., 
Crawford v. United States, 126 U. S. App. D. C. 156, 375 F.2d 332 
(1967)’’. (Appellee’s Br. p. 9). 

The standard used by Appellant Allen considers when the judge 
must grant rather than when he must deny a Motion for a Judgment of 
Acquittal, The trial judge must grant such a motion if the trier of fact 
could not find beyond a reasonable doubt that the accused was guilty as 


charged. 


It is the position of Appellant Allen that, assuming the truth of all 


of the Government’s evidence, there is no evidence to support the conten- 
tion that Appellant Allen did ‘‘in some sort associate himself with the 
venture, that he participate[d] in it as in something that he [wished] to 

bring about, that he [sought] by his action to make [it] succeed.”’ (Appellee’s 


Br. p. 19), Nye & Nissen v. United States, 336 U.S. 613, 619 (1949). 


The evidence shows only presence at the scene of a crime and as 


appellee correctly states ‘‘it is axiomatic that mere presencé at the scene of 


a crime is not by itself sufficient to establish guilt. R. Perkins, Criminal 
Law 573 (1957)’’ (Appellee’s Br. p. 19). The Government further argues 
(Appellee’s Br, p. 10) that in the case at bar the evidence shows a concerted 


and carefully planned robbery, giving rise to an inference of complicity on, 


the part of all of those present at the scene. No such evidence, let alone 


any evidence that Appellant Allen took part in any such planning, was adduced 


at trial. 
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For the foregoing reasons, it is submitted that Appellants’ 
convictions should be reversed and the case remanded to the court below 


for appropriate action. 
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Comes now the Appellsnts, Ronald J, Keys and Maurice T. Sams, 
by their court-appointed attorneys, Sandra Rothenberg and Matthew W. 
Black, Jr., respectively, and Petition this Honorable Court for 4 Re- 
Hearing of the above-captioned Appeal. In support of this Petition, 


Appellents present the following points: 


i. The Court has given insufficient weight to the factual 
circumstances of the Allen charge given by the trial court; 
and 
The Court hes apparently relied for its decision upon authority 
which is distinquishable from the instant case with respect to 


the Allen charge. 


In support of this Petition, Appellants argue as follows: Inc 
the instant case, the tris] lasted for two days and involved complicated 
and contradictory testimony. Appellant Sams testified in his defense. 


The jury, however, deliberated for less than three hours. The triel 


judge discussed instructions with counsel at the bench, yet made no 
mention of the Allen charge. Thereafter, the trial court gave instruc— 
tions and called counsel to the bench. All counsel noted their satis- 
faction with the charge as given. The trial court then ZNO a version 

of the Allen charge immediately prior to the jury's retiring to deliber- 
ate. an objection to the 4nstruction was noted immediately. Appellants 
urge that this procedure followed by the trial court was highly irregular 
and violates the spirit, if not the letter, of Rule 30 of the Federal 
Rules of Criminal Procedure which is intended for counsel to be on 
notice of the instructions to be given. The trial court's obtaining 
approval of the instructions before giving the Allen charge is tantamount 
to procedural deception and, more importantly, precludes counsel frou 
exercising the tactical decision contemplated by this Court in United 
States vs. Clerence Johnson, (No. 23, 168, decided June 19, 1970, slip * 
opinion at p. 13). Accordingly, Appellant's urge that the trial court's 


4rregular procedure in the erucial realm of coercion upon jury deliberation 


4s a matter for review and reversal by this Court, sitting en bane. 


Appellant's urge further that the cases relied upon by the 
government are distinguishable from the instant case in thet no objection 
was made at the trial to the Allen charge as given. (See Kent vs. United 
States, 119 U.S. App. D.C. 378, 343 F.2a 347 (1964), Eu wood vs. United 
States 125 U.S. app. D.C. 183, 369 F.2d 960 (1966); and United States 
vs. McNeil, No. 22, 360, decided October 31, 1969, U.S. App. D.C.) In 
those cases, the Court was evaluating the claimed aie 23 the standard 
of "plain error" (Rule 52(b), Fed. R. Crim. Pro.) rether than on the 
standard of prejudicial error effectively preserved at trial by timely 
objection. Furthermore, the law is abundantly clear that the Supreme 
Court intended the Allen charge for juries which were deadlock and which 


reported such to the Court. 
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Accordingly, appellants urge that the giving of the Allen charge prior 
to an indication that the jury has resched an impasse is en undesirable 


practige and should be disapproved by the Court, sitting en-banc. 
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